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With the addition of
the irreconcilable
differences to the causes
of action for divorce,
there has never been an
easier time for men and
women seeking a divorce
in New Jersey to get on
with their lives.!
However, for some
wormen of the Jewish
faith there is an
additional obstacle to
getting on with their

- lives after a civil divorce.
This obstacle is known
as obtaining a get.

#This article first
appeared in the New
Jersey Family Lawyer,
a publication of the
New Jersey Bar
Association, and is
reprinted here with
permission.

d n order for a Jewish woman fo
I remarry according to halakha
1 (Jewish 1aw) she must receive a
i bill of divorce from her husband
callcd a get, The fonndation for this
rule is found in the book of

. Deuteronomy:

When a man takes a wife and marries
be, i it then comes to pass that she
finds no favor in his eyes for he has
found something unseernly in her, he
shall write her a document of divorce
and give it o her hand, and serd her
out of his house®

If a Jewish man and woman
obtain a secular divorce in New Jer-
sey or anywhere else in the world,
there will be no change in their
marital status according to halakha
because “lijn order for a divorce to
be considered complete, thus sev-
ering all marital ties of a couple, 2
Jewish husband must issue his wife
a get”® If a Jewish husband refuses
to give his wife a get for any rea-
son, they will continue to be mar-
ried according to halakha, even if
they are no longer living together
as husband and wife. A Jewish
woman left in this state of limbo is
called an ‘agunah; which means a
chained womarn.

Apunah status is very undesir-
4ble for a Jewish woman because
halakhically she cannot remarry,
and any children she has with any
man besides the man she is stift
Ialakhicafly married to witt be con-
sidered the offspring of an adulter-
ous affair, Most Conservative and
Orthodox rabbis will not agree to
peform a wedding for 2 woman
with agunah status. This means that
unless an agunah obtains a get from
her hushand, she may not be able to
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remarry and cannot move on with

her life. Furthermore, even if z-

Reform rabbi or a judge is willing to
pesform a wedding ceremony for
an agunzh to marry another man,
her children and their offspring
would still be considered mamzers
(bastards)y according to halakha,

Being a mamzer can be a very
difficudt situation for a Jewish per-
son. Even though he or she is con-
sidered to be Jewish, 2 mamzer may
only marry other mamzers or some-
one who converts to the Jewish
faith, *This is a major problem, even
if an agunah does not believe in
halakha. If the agonah bears z child
with mamzer status, fow Orthodox
or Conservative rabbis will perform
a marrlage between the agunah's
child and another Jew unless the
child’s partner is also 2 mamzer or a
convert. Ever the agunah’s grand-
children and great grandchildren
will be marred by mamzer status,
and will not be able to marry most
Jews zccording to halakha,

While this is a major problein for
2 Jewish woman, her husband is
not in the same predicament,
because he can refuse 1o give the
get more of less consequence-free.
Thus, many men demand a more
favorable divorce settlement in
cxchange for giving a get. Many
women agree to their hushband's
demands becanse, according to
their beliefs, they cannot remarry

without the get, The get can only be

obtained voluntarily by the husband,

However,a man can also become
‘chained’ if his wife refuses to
accept his get. The chief rabbinate
of Israel recently released 2 study
claiming that more men have been
chained to marriages than women
during the last two years in Israel’
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However, being a chained man does
not entail the same level of hatd-
ship as being a chained woman, For
example, if 2 man has children with
another woman while he is stili
halakhicalty married to his wife, his
children will not be mamzers.
Folygamy is not outlawed in the
Torah, and thus if a chained man has
children with another woman,
those c¢hildren will not be consid-
ered mamzers.

While it is true that a ruling by
Rabhbi Gershom 1,000 years ago cre-
ated & ban on polygamy that would
prevent a man from remarrying
until ke is divorced from his fiest
wife, there Is a loophole men can
use to get around this ruling.f A man
can remarry even if hiis wife refuses
to aceept a get if he is able to obtain
the signatures of 100 rabbis from
three different countries.” It may be
difficult to get 100 rabbis to agree
to allow a chained man to remarsy,
but with the ease of travel and com-
munication today, it is not impossi-
bie that a man could become
unchained from his marriage in this
manner. Women do not have a simi-
lar loophole.

Hundreds of years ago, an agu-
nah had a hatakhic solution to her
situation, Usually 2 man must give a
get of his free will, otherwise the
get is tnvalid. However, there was a
time when Jewish people lived in
communitics where their own
courts had the power to enforce
judgments. I some instances, if a
man refused to give a get the local
Jewish religious court, called a Beth
Din, would issuc a kofin “we force”
order. According to Jewish law, “the
[kofin} order may be enforced by
sanctions including fines, incarcera-
tion, and corporal punishment®

This is no longer a solution today
in the United States, because Beth
Dins in America do not have the
power to make legally binding deci-
sions. The Beth Din of America can-
not throw a man in fail or order
people to beat the man up if he
does not give his wife a get.“In a
sense, the agunah crisis does not
stem from any limitations internal

to the halalklhic system itself, but
from the interaction of that system
with the neon-halafklhic socletal
structure.* Without the authority to
pressure a man into giving a get
through halakhic authority, the get

must be given of the man’s free

will, otherwise the get is called a
‘get meuszh; and is considered
invalid.

WWHAT SOLUTIONS HAVE THE
CONSERVATIVE AND ORTHODOX
MOVEMENTS TRIED?

The general rule of thumb when
attempting to come up with solu-
tions for agunot is that no solution
will work unless every stream of
Judaism accepis the solution.® If
Reform Jews accept a potential
solufion, but Conservative and
Orthodox Jews do not, it is not 4
complete solution.

If Conservative and Orthodex
Jews do not accept the potential
solution the woman will still be
considered an agunah, and will not
be able to marry into the streams of
Judaism that do not accept the
potential solution. Additionally, if
the agunah has any children with
another man without receiving a
get that is acceptable to 3 branch of
Judaism that follows halakha, her
children, geandchildren, ete, will be
forever barred from marrying any
normal-status Jews that strictly fol-
low halakha.

The Orthodox branch of udaism
looks to halakha in its attempts to
find solutions for agunot. The only
solutions Orthodox Jews will
accept are those that are consistent
with halakha and cited in Jewish
texts, It is important to realize that
Orthodox Jews will always side on
being overdy careful not o violate
halakha, Any solutions Orthodox
Jews would accept must be careful-
ly tailored to conform to halakhba
because of the high stakes involved
in this issue.

Annulment

One potential solution is to issue
a wornan an annulment. The Ortho-
dox and Conservative movements

both will anoul A marriage if there
are cerfain circumstances men-
tioned in the Talmud, If an Orthodox
or Conservative Beth Din annuls a
marriage there is no nced for the
woman to receive a get because she
would have never been considered
{0 be married at all.

However, the Conservative
movement created other instances
not mentioned in the Talmud where
they will annol marriages. The Con-
servative movement justifies the
creation of new instances of issuing
anmutments on the grouad that *al
who marry within the Jewish com-
mrusity do so with the implied con-
sent of, and under the conditions,
laid down by the rabbis [and]
[h]ence, the marriage exists as long
as the rabbis agree it does!'?

A scenpario where the Conserva-
tive movement issued an anmul-
ment, but the Orthodox movement
would not,was a scenario where an
agunah received “seventeen deci-
sions from Orthodox [Beth] Rin
ordering her husband to give her a
get...[however,] [hle refused to
abide by these decisions”™ A Con-
servative Beth Din annulled the
agunah’s marriage because it was
clear that her husband was never
going to issue a get, no matter what.

Only in extreme scenarios such
a5 2 husband refusing to give a get
after 17 orders from a Beth Din
would the Conservative movement
grant an annulment not mentioned
directly in the Talmud. However, the
Orthodox movement would not
alilow an annuiment in this scenario
because the Talmud does not cite a
scenario where a marriage was
annulled because a husband
absolutely refused to give a get.

Refusal to Recognize Non-Halakhic
Marriages

An attempt by Crthodox Jews to
climinate the problem of agunot
and mamzerim for many non-obser-
vant Jews was suggested by Rabbi
Moshe Felnstein,” Since, the Reform
movement of Judaism abolished the
requirement of a woman to cbtaina -
get to remarry, many Jewish people
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in America divorce civilly, but not
halakhically. Therefore, potentially
hundreds, if not thousands of Amer-
ican Jews could be mamzers accord-
ing to halakha. Additionatly, if a less
observant woman becomes more
observant after her civil divorce and
wants to marry an Orthodox Jew,
she will be unable to marry him
unless she receives a get from her
first hushand.

To attempt to avoid these sce-
narios, Rabbi Feinstein argued that
because weddings conducted by
more liberal sireams of Judaism are
not halakhically sound, either
because the two witnesses to the
mwarriage do not meet the halakhic
requircments to be witnesses at a
Jewish wedding or because the
more liberal rabbi does not meet
the standards of the Orthodox rab-
binate, the couple is not actually
married. If the couple is not actual
ly married according to halakha,
then the woman does not require 4
get to marry another man and her
children will not be mamzers.

Unfortunately, while Rabbi Fein-
stein’s opinion is accepted by many
Modern Orthodox jews, many of
the other streams of Orthodox
Judaism would still require the
woman to obtain a get. Many Ostho-
dox rabbis argue that even if two
Jewish people do not have « kosher
wedding, there is z “halalk]hic pre-
sumption that people do not desire
their intercourse to be promiscu-
ous? and when the couple has mari-
tal relations the matriage becomes
valid despite any halakhic defects in
the wedding ceremony® Further
more, most Orthodox rabbis, includ-
ing Modern QOrthodox rabbis, would
probably still require the woman to
obtain a get from her first husband
before they would be willing 10 per-
form a wedding for her because
they would not want there to be any
chance that the woman's children
would be mamzers,

Conditional Gets and Marriages

In biblical times if a woman’s
hushand went off to war and was
captured or missing, his wife would

become an agunah becanse there
was no way to know if her husbhand
was dead, The Talmud explains that
King David ordered his soldiers 10
give their wives conditional gets
before leaving for war™ These con-
ditional gets would activate if the
woman's husband did not retutn
after X number of years,

The idez of having every Ortho-
dox man give his wife 4 conditional
get after they are married, making
their marriage a conditional mar-
riage, has been considered as a
potential solution. The conditional
get could declare that if the hus-
band lives separately from his wife
for more than 18 months, the get is
activated, and the marriage is
ended. This would be a halakhically
acceptable solution to the agunah
problem, because it has precedent
in the Talmud and does not bend
halakhz or come up with new rutes
that deviate from halakha.

Unfortunately, conditional gets
cannot solve an agonah's dilemma.
This solution is flawed because a
married couple having marital rela-
tions “subsequent to a conditional
marriage constitutels] a waiver of
condition thereby making the mar-
riage absolnte and in need of a get”
to terminate the marriage.!

‘The wife could ask the husband
to issue another conditional get, but
the next time they have marital rela-
tions he will have to issue anocther
conditional get.This process would
be tedious and uitimately worth-
less, becanse even if 2 man gave his
wife 3 new conditional get after the
tast time they had martial relations
before they separated, there is no
way for her to prove that they did
not have relations after the last con-
ditional get was given. Furthermore,

few Orthodox rabbis would per-

form a wedding for a woman in this
scenario unless her hushand gives
her an actual get, because of the
chance that she is still an agunah.

Beth Din of America Binding
Arhitration Agreemerit

Recently, the Beth Din of Ameri-
ca created a prenupiial agrecment

that many Orthodox rabbis require
a couple to sign before the rabbis
will agree to marry that couple. This
prenuptial agreement is a binding
athitrational agreement carefully
worded to not violate halakha, and
at the same time not violate the
Constitution.

A halakhically valid prenuptial
agreement cannot specifically
demand money from the husband if
he fails to give the get to his wife. If
the contract is worded in that man-
ner, and the husband gives the get
under the duress of monetary
penalties without 2 kofin order
from the Beth Din, the get will be
get meusah, To avoid this problem,
the preauptial agreement requires
the “husband to pay his wife $150
in spousal support per day as long
as thelr domestic residence togeth-
et shall cease for whatever rea-
sons” It also requires the husband -
to waive his halakhic right to his
wife’s earnings while they are sepa-
rated, That provision is very impor-
tant, because under Jewish law a
husband is entitled to all of his
wife’s earnings while they are mar-
ried unless he waives that right.

The contract also requires that
the parties agree to appear in per-
son before the Beth Din of America
at the demand of the other party.
‘This reguirement is potentially very
important because it is imperative
that an agunah seeking a get, first
goes to a Beth Din begfore she tries
to obtain the get through a secular
court, If the agunah tries to bypass
the Beth Din,any penaltics a secular
court might impose on her hus-
band will be completely ineffective
in acquiring a get for her. If the hus-
band gives the get under pressure
from z secular court, and the wife
never went throogh the proper
channels at the Beth Din, the get
will be get meusah,

CAN NEVY JERSEY COURTS HELP
AN AGUNAH?

The halakhic requirement for a
couple to appear before the Beth
Din prior to asking a secular court
to intervene is important because
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the New Jersey case, Aflalo v Afla-
-lo, "determined that the Free Exer-
cise clause (U.S. Const. amend. D
did not allow the court authority to
compel either husband or wife to
appear before the religious tri-
bunal, whether to obtain a get or to
discuss reconciliation™® The court
in Aflalo also noted an establish-
ment clause concern when it guot-
ed the dissent in a New York case,
Avitzur v Avitzus, as saying:

[Elven the limited relief which the
majority of four approved required
inuiry into and resolution of questions
of Jewish religious faw and tradition
and thus nappropriately entangled the
civil court’in the wife’s atfempts 1o
pbtain a refigious divorce.”

If an agunah secking a get in
New Jersey did not sign the Beth
Din prenuptial agreement or 2 simi-
lar contract, and her husband wiil
not go to the Beth Din, the secular
courts in New Jersey cannot arder
him to go to the Beth Din because
of free exercise and establishment
clause concerns, In this situation,
where the husband will not go to
the Beth Din, the only thing the
Beth Din can do is issue a ‘seruv’
after the husband ignores three of
its summons,®

A serav might persuade a court
in New York (where the courts have
determined it is constitutional to
require the parties appear hefore
the Beth Din) to use their power to
order the husband to go to the Beth
Din.® In New York, the courts also
have the power to fine the husband
until he goes to the Beth Din if he
ignores their order,”™ However, in
New Jersey, if an agunah obtains a
seruv without having signed the
Beth Din prenuptial contract, the
court will not have the authority to
force the husband to appear before
the Beth Din.

CAN A NEW JERSEY SECULAR
COURT ENFORCE THE BETH DIN
PRENUPTIAL AGREEMIENT AND
REQUIRE A HUSBAND TO ABIRE
BY A SERUV ORDER

DEMANDING APPEARANCE?

There are no reported cases yet,
where a New Jersey court has
ordered a husband to go before the
Beth Din against his will if he has
signed the Bethh Din prenuptial
agreement and the Beth Din orders
him to appear for arbitration. The
argument can be made that he
signed the contract, # is binding,
and he must appeat before the Beth
Din to arbitrate, On the other hand,
the contract may violate the free
exercise clause, the establishment
clanse, and New Jersey public polt-
cy, thus rendering the contact unen-
forceable,

Professor Trving A. Breitowitz,

who has written a law review artl-.

cle on the plight of agunot, as well
4s a book, believes there is no vicla-

tion of the establishment clause if a4 -

secular court orders z husbhand to
appear before the Beth Din. Profes-
sor Breitowitz believes “a secular
court would and should enforce an
arbitration agreement’ However,
in New Jersey, where the courts
believe it is unconstitutional to
force a man to appear before the
Beth Din, he believes “the [New Jer-
sey] court might rule the same way
even with a prenup*

However, the director of the
Beth Din of America, Rabbi Yona
Reiss,“would not interpret Affalo as
barring a New Jersey court from
enforcing the Beth Din premp®
Rabbi Reiss believes that “the
prenup is a legally binding arbifra-
tion agreement and the secular
courts in New Jersey should uphold
the provision of the contract requir-
ing the husband to appear hefore
the Beth Din)¥

There is precedent for New Jer-
sey courts upholding decisions by
the Beth Din when the litigants
signed an acbitration agreement, For
cxample, in Bimmora Hebrew Centes,
Inc v Fishman, the New Jersey
Supreme Court found that “it is
appropriate  that the [Elmora
Hebrew Centes], like a party to 4
civil arbitration, should be bound to
observe the Beth Din's determina-
tion of any issues that the [Elmom

Hebrew Center], apreed to submit to
that tribunal”@ The ruling in Elmora
Hebrew Center seems to strongly
soggest that New Jersey courts
would uphold the ruling of a Beth
Din for 2 husband to appear before it
if he and his wife had signed the
Beth Din prenuptial agreement.
However, there are still reasons
to beleve the New Jersey courts
would not uphold the Beth Din
prenuptial agreement. The New Jer-
sey Supreme Court in Bhnora
Hebrew Center also stated:

Cur concluston is not an enderssment -

of the mespe procedural determina-
tions by which the lower courts sur-
rendered jurisdiction over the cvil
aspects of this case...! is not proper

for atrial court to refer civil issues to a
tefigious tribunal tn the first instance.®

If it is not proper for a civil court
to surrender jurisdiction over civil
issues in a case, it may be improper
to give the Beth Din of America
jurisdiction to decide whethetr or
not the parties can be divorced.
However, the New Jersey case law
in Aflalo suggesis that determining
whether or not to give a get is a reli-
gious issue, not a secular one, and,
therefore, the Beth Din could have
jutisdiction to arbitrate,

On the other hand, the court in
Aflalo said:

This court should not, and will not,
compel a course of conduct in the
Beth Din no matfer how unfair the
consequences. The spectre of Henry
being imprisonad or surrendering his
religious freedoms because of action
by a civit court is the very Image which
gave rise o tha First Amendment.®

This suggests the prenuptial con-
tract may be unenforceable because
it is agalnst New Jersey public poti-
cy.The New Jersey courts may also
be reluctant to allow a religious
court to determine a civil issue
such as whether it has jurisdiction
to hear a case and or force someone
to appear before it.

89-
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COULD THE NEW JERSEY
LEGISLATURE CREATE A TORT
SOLUTION?

Some people have suggested
that a tort remedy might be a solu-
" tion for agunot. A woman could sue
her husbhand for intentional inflic-
tion of emotional harm based on
the hotrible trauma of not being
able to remarty or have more chil-
dren. *While the fallure to give a gel
is an omission rather than a com-
mission, there is authority that even
a failure to act may give rise to tos-
tious liability”*

The New York case of Perl v, Perl
explored the possibility of a tort
remedy existing for agunot in civil
court? Iowever, the court ruled
that the husband was seeking “spe-
cific economic objectives [and] the
component of mental distress
became a regrettable by-product™
Basically, what the court ruled is that
“[d]riving a hard bargain; or even an
uncenscionable one, is not dearly
conduct that goles] beyond all pos-
sible bounds of decency, and should
not be regarded as tortions,"

It is very difficclt to prove the
intent part of the Intentional inflic-
tion of emotional harm if a2 court
talkes the view that a husband’s
motivations for not giving the get
are “not malicious but are cconom-
ic’¥ However, evidence could be
brought in to the court to show the
hushand’s intent to emotionally
harm his wife maliciously and not
just economically. Perhaps, if the
husband demanded full custody of
the parties’ children rather than a
larger cut of equitable distribution
the court would be more inclined
to rule in favor of the wife,

However, a major problem with
this type of tort claim is that it
cotld cost an agunah a lot of
money to pay for an attorney and
bring the case to court.Additicnally,
there is a good chance she will not
win based on the ruling in Perl,
which currently is the only pub-
lished case in the United States on
the issue of suing for intentional
infliction of emotional harm for fail-
ure to give a get. Another problem is

collection of damages, which also is
a byproduct and not the goal of the
party secking the get.

Anothker tort solution could be to
“create 4 law that specifically
provid[es] that the maintenance of
a barrier to remarriage subsequent
to the grant of a civil divorce con-
stitutes the intentlonal infliction of
emotional distress” A statute like
this has the advantage that it would
not be difficult to prove and would
allow an agunah to successfully sue
her husband for damages if he
refuses to give her a get.

The problem with this tort law is
that if 4 woman successfully sues
her husband for intentional inflic-
tion of emotional distress for not
giving a get, and then the hushand
gives the get because he does not
want to get sued again, the get will
be get meusah. This problem can be
minimized if the agunah goes to the
Beth Din before she sues in secular
court. However, even assuming this
statute would be halakhically
acceptable, it would have an even
harder time passing constitutional
scrutiny, *A speclally drafted law
whose exclusive purpose s the pro-
tection of uniquely religious sensi-
bilities carries with it at least the
appearance of the state placing its
Imprimator on religlon”® The pui-
pose of this law is not wholly secu-
lar like the get law, because “it
makes sense to remove barriers to
marriage in the context of 3 divorce
proceeding” However, “there is no
unique secular interest in singling
out in tort law” this particular
issue.¥

CONCLUSION

It seems unlikely that there are
short cuts to ending the problem of
agunot in cases that are tried. Often,
people think there is a solution for
everything in our court system, but
this might be a time whern there is
not. Most states, including New fer-
sey, do not want to get involved In
this issue because it is a religlous
issue that the government is not
equipped to address or constitution-
ally allowed to entangle itself in.

1t is a good idea for Jewish com-
munities in New Jersey to require
every couple getting married to
sign some form of halakhic prenap-
tial agreement to help facilitate the
divorce process and hopefully pre-
vent the agunzh problem, Bven if
the agreement is not actually
enforceable in New Jersey, it will
act as 2 pledge of honor that in the
event of a divorce both parties will
act civilly and maturely. Likewise,
these issues should be addressed in
property settlement agreements.

Ultimately, the solution to this
problem is not in the hands of the
New Jersey courts. The solution is
in building strong Jewish communi-
ties that Know right from wrong
and ralse sons who are ‘mensches;
who are willing to help themselves
and thejr former spouses get on
with their lives, &
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